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INTRODUCTION
The enactment of Law Number 1 of 2023 changes the legal relationship among 

sentencing purposes, sentencing considerations, sentence classifications, and judicial 
authority to select the appropriate sentence. This reform extends beyond replacing a 
colonial-era codification. The Law also broadens sentencing options so that censure of a 
criminal offense does not always require deprivation of liberty. The literature indicates 
a shift from a system that prioritizes imprisonment toward one that distinguishes the 
types and functions of sentences in greater detail. Nevertheless, changes in sentencing 
provisions do not establish that sentencing practices have also changed (Malau, 2023; 
Nugraha et al., 2025; Prameswari, 2026). Law Number 1 of 2023 entered into force on 
January 2, 2026, and several of its provisions were adjusted through Law Number 1 
of 2026.

Imprisonment remains available as a form of censure, prevention, and 
protection of society when deprivation of liberty is necessary. However, imposing 
imprisonment for every criminal offense is not always consistent with proportionality, 
individualized sentencing, and sentencing purposes. Imprisonment may disrupt family 
and employment relationships, increase stigma, and impede social reintegration. The 
judge must therefore determine whether deprivation of liberty is genuinely necessary 
(Morris & Tonry, 1990). The selective use of imprisonment does not eliminate 
criminal responsibility. It adjusts the type and severity of the sentence to culpability, 

ABSTRACT
The enactment of Law Number 1 of 2023 expands sentencing options through supervisory sentences, 
fines, and community service sentences. These sentences cannot be evaluated solely on the basis 
that their execution does not begin in prison. The regulation of convicted persons’ obligations, the 
execution of judgments, and the legal consequences of noncompliance may maintain a legal connection 
between these sentences and imprisonment. This study aims to analyze the legal interconnections 
among sentencing purposes, the imposition and execution of non-custodial sentences, and selective 
decarceration within Indonesia’s sentencing system. This analytical-prescriptive normative legal 
study employs the statute approach and the conceptual approach. The analysis classifies the relevant 
provisions according to sentencing purposes, sentencing requirements, forms of restriction, sentence 
execution, and legal consequences of noncompliance. The provisions are then examined through 
grammatical, systematic, and teleological interpretation. The findings demonstrate that the capacity 
to avoid initial imprisonment must be distinguished from the continued execution of a sentence outside 
prison. A supervisory sentence remains legally connected to imprisonment. The continued execution 
of a fine outside prison depends on payment and property enforcement. A community service sentence 
may replace either short-term imprisonment or a low-level fine, but the consequences of noncompliance 
depend on the underlying sentence. Selective decarceration is formulated through descriptive, 
evaluative, and prescriptive dimensions that govern both sentence imposition and legal consequences 
at the execution stage.

Keywords:	 Individualized Sentencing; Non-Custodial Sentences; Selective Decarceration; Sentence 
Execution; Sentencing Purposes.



71

Fadilla, D., et al. (2026). Non-Custodial Sentences in Indonesia’s ...

the seriousness of the offense, the victim’s interests, and the need to protect society 
(Muladi & Arief, 1992).

Conditions in Penitentiaries and State Detention Centers demonstrate the policy 
relevance of limiting the use of imprisonment. An official publication by the Ministry 
of Immigration and Corrections (2026) recorded 271,468 occupants, consisting of 
215,156 prisoners and 56,312 detainees. The available capacity was 146,860 persons, 
resulting in overcrowding of approximately 85 percent. The distinction between 
prisoners and detainees is important because non-custodial sentences are imposed 
through judgments, whereas the number of detainees is primarily affected by pre-
judgment detention. Overcrowding is also associated with criminalization, detention, 
prosecution patterns, sentencing patterns, sentence length, and the execution of 
judgments (Saputra & Isnawati, 2022). These conditions affect accommodation, 
services, security, prisoner development, and the fulfillment of the rights of persons 
in correctional custody (Gusron & Hariansah, 2025).

The legal framework of this study consists of Law Number 1 of 2023 as amended 
by Law Number 1 of 2026, Law Number 20 of 2025, and Law Number 22 of 2022. 
Law Number 1 of 2023 regulates sentencing purposes, sentencing considerations, 
sentence classifications, sentencing requirements, and the legal consequences of each 
sentence. Law Number 20 of 2025 regulates the execution of judgments and sentence 
enforcement. Law Number 22 of 2022 regulates Community Guidance within the 
integrated criminal justice system. These Laws must be interpreted systematically 
because the procedural status of a defendant at the sentencing stage changes to that 
of a convicted person at the execution stage. Juvenile sentencing is excluded because 
it is governed by separate provisions and procedures.

The plurality of sentencing purposes requires sentences to be distinguished 
according to their functions and restrictive effects. Retribution, prevention, 
rehabilitation, protection of society, and restoration should not be treated as mutually 
exclusive purposes (Rivanie et al., 2022). Censure remains necessary to ensure that 
a sentence corresponds to the offender’s culpability and criminal responsibility. 
However, censure does not always require confinement. Including restoration as a 
sentencing purpose does not mean that every sentence executed in the community is 
restorative. Restoration depends on offender accountability, victim participation, and 
the form of restoration achieved (Putra et al., 2026; Rahmi et al., 2026).

This study uses non-custodial sentences as an analytical category encompassing 
supervisory sentences, fines, and community service sentences. None of these 
sentences initially places the convicted person in a closed institution. A supervisory 
sentence primarily restricts conduct and autonomy. A fine primarily restricts property 
interests. A community service sentence primarily restricts time, labor, and discipline. 
A confinement sentence is excluded because it remains custodial. Fines must also be 
distinguished between fines prescribed as penalties for an offense and fines imposed 
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under Article 71 of Law Number 1 of 2023. Supervisory sentences and community 
service sentences are both executed in the community, but they involve different 
requirements, burdens, and legal consequences of noncompliance (Ulfah, 2021; Laia, 
2024; Rohmat et al., 2025; Sutanti et al., 2026).

Decarceration has a broader scope than non-custodial sentencing. It may 
include diversion before imprisonment, reduced detention, limitations on custodial 
sentences, and the release of persons already held in correctional institutions (Wang 
et al., 2020). This study focuses on sentencing defendants and executing sentences 
against convicted persons. Decarceration differs from decriminalization because the 
conduct remains a criminal offense and criminal responsibility continues to be imposed. 
The legal issues concern each sentence’s capacity to avoid initial imprisonment, its 
continued execution outside prison, the legal consequences of noncompliance, and 
net-widening. The latter risk arises when community-based sentences are imposed 
on defendants who should receive a less restrictive response (Morris & Tonry, 1990).

Previous studies have examined sentencing transformation (Malau, 2023; Harefa 
et al., 2025; Nugraha et al., 2025), supervisory sentences (Btr et al., 2024; Rohmat et 
al., 2025; Sutanti et al., 2026), community service sentences (Ulfah, 2021; Laia, 2024), 
and overcrowding (Saputra & Isnawati, 2022; Gusron & Hariansah, 2025; Yofarrel, 
2025). However, these studies have not provided an integrated analysis of sentencing 
requirements, forms of restriction on defendants’ legally protected interests, the 
capacity to avoid initial imprisonment, the continued execution of sentences outside 
prison, and the legal consequences of noncompliance under Indonesia’s legal 
framework following the 2026 amendments.

The novelty of this study does not lie in creating a new category for the three 
sentences. It consists of four propositions. First, the non-custodial character of a 
sentence cannot be assessed solely at the time of sentencing. Second, the capacity to 
avoid initial imprisonment must be distinguished from the continued execution of a 
sentence outside prison. Third, the legal consequences of noncompliance determine 
the decarcerative capacity of each sentence. Fourth, selective decarceration requires 
legal control at both the sentencing and execution stages. On this basis, the study aims 
to analyze the legal interconnections among sentencing purposes, the imposition and 
execution of non-custodial sentences, and selective decarceration within Indonesia’s 
sentencing system.

METHOD
This study constitutes analytical-prescriptive normative legal research 

employing the statute approach and the conceptual approach (Qamar & Rezah, 2020). 
The statute approach analyzes Law Number 1 of 2023 as amended by Law Number 
1 of 2026, Law Number 20 of 2025, and Law Number 22 of 2022. The analysis is 
limited to provisions governing sentencing purposes, supervisory sentences, fines, 
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community service sentences, the execution of judgments, the legal consequences 
of noncompliance, and Community Guidance. Presidential Decision Number 37 of 
2025 is used only to explain the program for drafting implementing regulations and 
is not treated as an operative procedure. The conceptual approach applies theories 
of sentencing purposes, individualized sentencing, intermediate punishments, penal 
parsimony, interchangeability of punishments, back-up sanctions, net-widening, and 
decarceration (Morris & Tonry, 1990; Muladi & Arief, 1992). These concepts operate 
as analytical tools for examining Indonesian law. They do not replace national legal 
terminology or legal structures.

The research materials consist of primary and secondary legal materials 
(Sampara & Husen, 2016). The primary legal materials comprise laws and regulations 
directly related to the research focus. The secondary legal materials include books 
and scholarly articles on criminal law reform, non-custodial sentencing, sentencing 
purposes, restorative justice, sentence execution, criminal policy, and the Correctional 
System. The study also uses official documents concerning the number of occupants 
and the capacity of Penitentiaries and State Detention Centers. These data provide 
policy context and are not used to establish causation.

The analysis proceeds through six stages. First, it identifies provisions 
governing sentencing purposes, sentence classifications, sentencing requirements, 
sentence execution, and legal consequences of noncompliance. Second, it classifies 
the provisions according to supervisory sentences, fines, and community service 
sentences. Third, it compares the forms of restriction, the capacity to avoid initial 
imprisonment, and the continued execution of each sentence outside prison. Fourth, 
it interprets the relationship among the provisions through grammatical, systematic, 
and teleological interpretation. Fifth, it evaluates the results through proportionality, 
individualized sentencing, penal parsimony, back-up sanctions, and the risk of net-
widening. Sixth, it formulates selective decarceration based on the analysis.

The analysis distinguishes four categories of propositions. The first category 
consists of the applicable law. The second consists of the author’s interpretation of 
the relationship among legal provisions. The third identifies regulatory deficiencies 
or procedural gaps. The fourth consists of legal recommendations. This distinction 
prevents the applicable law from being conflated with proposed legal reform.

RESULTS AND DISCUSSION

A.	 Sentencing Purposes and the Normative Grounds for Imposing Non-
Custodial Sentences

Law Number 1 of 2023 regulates the relationship among sentencing purposes, 
sentencing considerations, sentence classifications, and sentence selection. These 
provisions require judges to assess culpability, the consequences of the offense, 
the defendant’s circumstances, the victim’s interests, and the need to protect 
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society. Under retributive theory, punishment constitutes a consequence of the 
offender’s culpability. Under preventive theory, punishment aims to prevent crime 
and rehabilitate the offender. Integrative theory considers the interests of the 
defendant, the victim, and society simultaneously (Muladi & Arief, 1992; Rivanie 
et al., 2022). Retribution therefore remains one of the purposes of sentencing, but 
deprivation of liberty need not always constitute the form of censure.

Article 51 of Law Number 1 of 2023 provides for prevention, rehabilitation, 
guidance, conflict resolution, restoration of balance, the creation of a sense of 
security, and the fostering of remorse. The restorative elements of Article 51 relate 
to restorative justice, but Article 51 does not codify all elements of restorative 
justice (Putra et al., 2026; Rahmi et al., 2026). Article 51 must be interpreted 
together with Article 52, Article 53, and Article 54 of Law Number 1 of 2023. 
Article 52 prohibits degradation of human dignity from constituting a sentencing 
purpose. Article 53 requires the enforcement of law and justice. Article 54 specifies 
sentencing considerations. Philosophical considerations may assist judges in 
assessing substantive justice, but they cannot replace the principle of legality or 
the limits of prescribed penalties (Asa et al., 2025). The exercise of sentencing 
discretion must be based on clear reasons stated in the judgment (Prasetyo et al., 
2026).

Differences in the type or severity of a sentence may be justified when 
based on the degree of culpability, the defendant’s role, the victim’s loss, personal 
circumstances, financial capacity, or the effect of the sentence on the defendant’s 
future. Such differences constitute unjustifiable sentencing disparity when 
unsupported by relevant reasons (Muladi & Arief, 1992). By selecting a sentence, 
the judge determines the form of restriction imposed on the defendant’s legally 
protected interests. A supervisory sentence primarily restricts conduct and 
autonomy. A fine primarily restricts property interests. A community service 
sentence primarily restricts time, labor, and discipline. The interchangeability of 
sentences is justified only when it complies with proportionality and takes account 
of the defendant’s circumstances and the seriousness of the offense (Morris & 
Tonry, 1990).

Article 57, Article 70, and Article 71 of Law Number 1 of 2023 establish 
different grounds for limiting imprisonment. Article 57 prioritizes the less severe 
principal sentence when penalties are formulated alternatively and the selected 
sentence supports the purposes of sentencing. This provision reflects penal 
parsimony in selecting the type and severity of a sentence. Penal parsimony 
differs from the principle that criminal law constitutes the last resort (ultimum 
remedium). Both concepts nevertheless require that penal measures not exceed 
what is necessary to address criminal conduct. Article 70 specifies circumstances 
in which imprisonment should, to the extent possible, not be imposed and also 
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prescribes exceptions. Article 71 authorizes the judge to impose a fine when an 
offense is punishable only by imprisonment for less than five years and the judge 
determines that imprisonment is unnecessary. These Articles are related but do 
not establish cumulative requirements.

Article 64 and Article 65 of Law Number 1 of 2023 classify sentences into 
imprisonment, confinement, supervisory sentences, fines, and community service 
sentences. Supervisory sentences, fines, and community service sentences are 
analyzed as non-custodial sentences because their primary execution does not 
involve confinement in a closed institution. Confinement is excluded because 
it remains a deprivation of liberty. The addition of supervisory sentences and 
community service sentences broadens the range of principal sentences available 
to judges (Harefa et al., 2025). Each sentence nevertheless has different functions, 
requirements, and legal consequences. The imposition of a non-custodial 
sentence must therefore be based on reviewable reasons rather than solely on the 
assumption that it is less severe.

Table 1.	 Principal Requirements for Imposing Non-Custodial Sentences
Type of 

Sentence Legal Basis Principal Requirements

Supervisory 
sentence

Article 65 section 
(1) letter c, Article 
75, and Article 76 
section (1) of Law 
Number 1 of 2023 
as amended by Law 
Number 1 of 2026

The offense is punishable by imprisonment for a maximum 
of five years; the sentence is imposed on a person who 
commits a criminal offense for the first time; the judge 
considers sentencing purposes, sentencing considerations, 
and the circumstances specified in Article 70; the supervision 
period may not exceed three years or the prescribed term of 
imprisonment.

Fine Article 65 section 
(1) letter d, Article 
71, Article 78, 
Article 79, and 
Article 80 of Law 
Number 1 of 2023

The fine is imposed according to the prescribed penalty and the 
defendant’s financial capacity. Application of Article 71 requires 
an offense punishable by imprisonment for less than five years, 
a judicial determination that imprisonment is unnecessary, and 
fulfillment of one circumstance under Article 71 section (2), 
subject to Article 71 section (4).

Community 
service 
sentence

Article 65 section 
(1) letter e and 
Article 85 of Law 
Number 1 of 2023

The offense is punishable by imprisonment for less than five 
years; the specific sentence is imprisonment for a maximum 
of six months or a fine not exceeding Category II; the judge 
considers admission, capacity to work, the defendant’s consent, 
social history, safety, religion or belief, political conviction, and 
ability to pay.

Source:	 Processed from Law Number 1 of 2023 as amended by Law Number 1 of 2026.

B.	 Distinct Requirements and Characteristics of the Three Non-Custodial 
Sentences

Supervisory sentences, fines, and community service sentences are not 
initially executed in a Penitentiary. This common characteristic does not mean that 
they have the same capacity to avoid imprisonment. The analysis must distinguish 
the imposition of a sentence that does not initially place the defendant in prison 
from the continued execution of that sentence outside prison. This distinction 
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prevents the interchangeability of punishments from being applied without regard 
to the requirements and legal consequences of each sentence (Morris & Tonry, 
1990).

A supervisory sentence is a principal sentence executed in the community 
subject to compliance with general and special conditions. Its execution includes 
the execution of the judgment, supervision, and Community Guidance. The 
Elucidation of Article 75 of Law Number 1 of 2023 continues to relate a supervisory 
sentence to the mode of executing imprisonment (strafmodus). This relationship 
demonstrates that a supervisory sentence is formally non-custodial but remains 
legally connected to imprisonment. Several studies categorize supervisory 
sentences as alternatives to deprivation of liberty and as mechanisms for guidance 
and social reintegration (Btr et al., 2024; Rohmat et al., 2025; Sutanti et al., 2026).

Article 75 and Article 76 section (1) of Law Number 1 of 2023 as amended 
by Law Number 1 of 2026 limit supervisory sentences to offenses punishable by 
imprisonment for a maximum of five years. The supervision period may not exceed 
three years, and the sentence may be imposed on a person who commits a criminal 
offense for the first time. Textually, the phrase “commits a criminal offense for the 
first time” is not identical to “has never been convicted.” Its application requires 
proof consistent with the presumption of innocence and legal certainty. The 
general condition prohibits the convicted person from committing a new criminal 
offense. Special conditions may require restitution or the performance or omission 
of specified conduct. Restitution may benefit the victim, but it does not by itself 
constitute a restorative justice process (Rahmi et al., 2026; Sutanti et al., 2026).

Fines have a different legal structure because not every fine replaces 
potential imprisonment. A fine may be prescribed as a sole, alternative, or 
cumulative sentence for an offense. Article 71 of Law Number 1 of 2023 authorizes 
the judge to impose a fine when imprisonment is considered unnecessary. The 
Article distinguishes victimless offenses, circumstances in which the victim does 
not object to the offense, and the absence of repeat offending. A victim’s decision 
not to object is not equivalent to forgiveness or settlement. Article 71 section (4) 
further provides that a prior sentence of imprisonment for an offense committed 
before the person reached 18 years of age does not disqualify that person under 
the requirement concerning the absence of repeat offending.

A fine primarily restricts property interests. The judge must assess the 
defendant’s income, expenditures, and financial capacity so that economic 
differences do not produce inequality in the imposition of fines. A day-fine may 
be used as a measure for assessing the equality of a fine according to ability to 
pay. This concept, however, does not replace the statutory fine categories (Morris 
& Tonry, 1990). At the sentencing stage, a fine does not place the defendant in 
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prison. Its continued execution outside prison depends on payment, installment 
arrangements, seizure, and the auction of property or income.

Article 85 of Law Number 1 of 2023 provides two applications of a community 
service sentence. It may replace imprisonment for a maximum of six months or a 
fine not exceeding Category II. The offense must be punishable by imprisonment 
for less than five years. The underlying sentence and the community service 
sentence are specified in the same judgment. The underlying sentence determines 
the obligation and the legal consequences if the community service sentence is not 
performed. The literature categorizes community service sentences as alternatives 
to short-term imprisonment and low-level fines, although their execution must 
remain consistent with Indonesian positive law (Ulfah, 2021; Laia, 2024).

In imposing a community service sentence, the judge must consider 
admission, capacity to work, the defendant’s consent after receiving an explanation, 
social history, safety, religion or belief, political conviction, and ability to pay. 
The defendant’s consent does not eliminate the punitive character of community 
service. The legality of the judgment, the suitability of the work, occupational safety, 
time limits, the prohibition of commercial use, and supervision are necessary to 
prevent exploitation. Article 85 of Law Number 1 of 2023 prescribes a minimum 
of eight hours and a maximum of 240 hours of community service. The sentence 
may be executed for no more than eight hours per day and may be performed in 
installments over a maximum period of six months.

Table 2.	 The Position of the Underlying Sentence in Community Service

Element Imprisonment as the Underlying 
Sentence Fine as the Underlying Sentence

Sentence replaced Imprisonment for a maximum of six 
months

A fine not exceeding Category II

Sentence executed Community service sentence Community service sentence

Principal obligation Performance of the community service 
hours and schedule stated in the 
judgment

Performance of the community service 
hours and schedule stated in the 
judgment

Consequence of 
noncompliance

Repetition of all or part of community 
service or execution of the substituted 
imprisonment as stated in the 
judgment

Repetition of all or part of community 
service, payment of the fine, or 
execution of substitute imprisonment as 
stated in the judgment

Limit on executing 
authority

The executing official may not 
determine a consequence not stated in 
the judgment

The executing official may not 
determine a consequence not stated in 
the judgment

Source:	 Processed from Article 85 of Law Number 1 of 2023.

The three sentences therefore have distinct characteristics. A supervisory 
sentence avoids initial imprisonment but remains legally connected to 
imprisonment. A fine also avoids initial imprisonment, but its continued execution 
outside prison depends on fulfillment of the payment obligation. A community 
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service sentence may replace either of two underlying sentences. These differences 
do not establish a hierarchy of severity. The continued execution of each sentence 
outside prison depends on the convicted person’s obligations, the execution of the 
judgment, the allocation of institutional functions, and the legal consequences of 
noncompliance.

C.	 Execution of Non-Custodial Sentences and the Legal Consequences of 
Noncompliance

The continued execution of a sentence outside prison depends on the nature 
and scope of the convicted person’s obligations, the execution of the judgment, 
supervision, Community Guidance, and the legal consequences of noncompliance. 
Within intermediate punishments, back-up sanctions are necessary to ensure 
enforceability. These consequences do not always consist of imprisonment. 
Noncompliance may result in repetition of all or part of a community service 
sentence, extension of the supervision period, payment of a fine, or execution of the 
underlying sentence according to the legal structure of each sentence. Excessive 
conditions and supervision may produce net-widening without reducing the use 
of imprisonment (Morris & Tonry, 1990).

The relationship between Article 76 and Article 77 of Law Number 1 of 
2023 as amended by Law Number 1 of 2026 presents interpretive ambiguity and 
incomplete procedural regulation. It is not immediately classified as a conflict of 
norms. Article 76 section (4) requires the convicted person to serve imprisonment 
upon violation of the general condition. Article 76 section (5) excludes that 
consequence when the new offense is punishable by imprisonment for a maximum 
of six months. Article 77 generally provides that a violation of the general condition 
results in revocation of the supervisory sentence and execution of imprisonment 
without restating the exception.

Under systematic interpretation, Article 76 section (5) may be understood 
as a special provision limiting the consequences under Article 76 section (4) and 
Article 77. This conclusion constitutes the author’s interpretation rather than an 
expressly stated procedural rule. The applicable provisions do not identify the 
authority competent to determine the term of imprisonment, the legal status of 
the imprisonment connected with the supervisory sentence, the calculation of 
the supervision period, or the consequence when the convicted person is not 
sentenced to imprisonment for the new offense. A violation of a special condition 
follows a different procedure because the public attorney submits a request to the 
judge based on the Community Guidance Officer’s consideration.

Article 81 of Law Number 1 of 2023 provides the legal basis for payment, 
installment arrangements, seizure, and auction in the execution of a fine. It 
requires the payment period to be specified in the judgment and permits payment 
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by installments. Article 81 also regulates seizure and auction of property or income 
when the fine remains unpaid. This provision relates to Article 345 of Law Number 
20 of 2025, which provides one month for payment and a maximum extension of 
one month for a valid reason. Article 346 section (1) of Law Number 20 of 2025 
allows the convicted person to apply for installment payment within a maximum 
period of six months after the judgment becomes final and binding.

The applicable provisions do not fully specify the sequence of payment, 
extension, installment application, seizure, auction, and application for a substitute 
sentence. Property necessary for a decent standard of living and employment may 
not be seized. This limitation demonstrates that fine enforcement concerns both 
collection and the protection of the convicted person’s basic needs.

Article 82 of Law Number 1 of 2023 as amended by Law Number 1 of 2026 
provides that the unpaid balance of a fine is replaced by substitute imprisonment 
when seizure and auction are insufficient or cannot be conducted. Substitute 
imprisonment ranges from one day to two years. Its duration is calculated 
progressively under Appendix III to Law Number 1 of 2026. Any period of 
detention already served reduces the term of substitute imprisonment. Article 83 
continues to allow the convicted person to pay the fine while serving substitute 
imprisonment. Such payment proportionally reduces the remaining term.

The applicable law does not expressly distinguish nonpayment caused 
by inability to pay from refusal to pay despite sufficient means. This distinction 
is recommended based on proportionality, individualized sentencing, and 
substantive equality. The recommendation does not authorize the official executing 
the judgment to disregard a mandatory legal consequence. Any such distinction 
requires a clear statutory basis or an implementing provision adopted within the 
scope of delegated authority.

The legal consequences of noncompliance with a community service 
sentence must be stated in the judgment. Article 85 section (7) and Article 
85 section (9) of Law Number 1 of 2023 require the judgment to specify the 
underlying sentence, the number and schedule of community service hours, and 
the consequence of failure to perform the obligation without a lawful reason. 
When community service replaces imprisonment, noncompliance may result in 
execution of the substituted imprisonment. When community service replaces a 
fine, noncompliance may result in payment of the fine or execution of substitute 
imprisonment. The judge must determine the legal consequence in accordance 
with the underlying sentence.

The Law does not require repetition of community service to precede 
imprisonment in every case. A graduated response before imprisonment therefore 
constitutes a legal recommendation rather than a generally applicable procedure 
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(Ulfah, 2021; Laia, 2024). Such a recommendation may only be implemented after 
obtaining a clear legal basis.

The allocation of institutional functions must follow the statutory verbs 
and powers assigned under each Law. Article 349 of Law Number 20 of 2025 
assigns the public attorney responsibility for executing judgments imposing 
supervisory sentences and community service sentences. Article 85 section (8) 
of Law Number 1 of 2023 assigns supervision of community service execution 
to the public attorney and guidance to the Community Guidance Officer. Article 
55, Article 56, and Article 57 of Law Number 22 of 2022 treat supervision as an 
element of Community Guidance conducted by the Correctional Center for Clients 
serving supervisory sentences and community service sentences.

Table 3.	 Allocation of Institutional Functions in the Execution of Non-Custodial 
Sentences

Official or 
Institution Legal Basis Principal 

Function
Object of 

Action Limit of Authority

Judge Law Number 1 of 
2023

Imposes the 
sentence, specifies 
obligations, and 
determines the legal 
consequences of 
noncompliance

Defendant and 
content of the 
judgment

Does not 
administratively 
execute the judgment

Public attorney Article 349 of Law 
Number 20 of 
2025; Article 85 
section (8) of Law 
Number 1 of 2023

Executes the 
judgment and 
supervises execution 
of community service 
as prescribed

Judgment and 
performance of 
the convicted 
person’s 
obligations

May not add sanctions 
or alter the judgment

Community 
Guidance Officer

Law Number 22 of 
2022; Article 85 
section (8) of Law 
Number 1 of 2023

Conducts Community 
Guidance 
and provides 
considerations 
within the assigned 
authority

Correctional 
Clien

May not assume 
sentencing or 
judgment-execution 
powers

Correctional 
Center

Article 55, Article 
56, and Article 57 
of Law Number 22 
of 2022

Conducts Community 
Guidance, including 
supervision of 
Clients

Clients serving 
supervisory 
or community 
service 
sentences

May not determine 
legal consequences 
outside the judgment

Penitentiary Law Number 22 of 
2022

Conducts prisoner 
development within 
the institution

Prisoners Does not conduct 
Community Guidance 
for Clients outside the 
institution

Source:	 Processed from Law Number 1 of 2023, Law Number 20 of 2025, and Law Number 22 of 2022.

Execution of the judgment by the public attorney must be distinguished 
from Community Guidance conducted by the Community Guidance Officer and 
the Correctional Center. Prisoner development within a Penitentiary also differs 
from Community Guidance for Clients (Putra et al., 2025). Findings concerning 
conditional-release guidance at the Class II Bekasi Correctional Center describe 
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only a particular institution and legal context. They do not establish national 
conditions concerning the execution of non-custodial sentences (Lubis et al., 
2023).

The Laws regulate obligations, legal consequences of noncompliance, 
and institutional functions, but they do not govern all operational procedures. 
Presidential Decision Number 37 of 2025 includes draft regulations on sentence 
execution and correctional functions in the 2026 Government Regulation Drafting 
Program. The Presidential Decree does not itself constitute an implementing 
norm. Implementing regulations may govern coordination, recordkeeping, 
reporting, occupational safety, and the examination of noncompliance. They 
may not add sanctions, alter judgments, or transfer judicial authority to another 
institution. An assessment of institutional readiness, resources, and legal culture 
requires empirical data. Siagian (2023) and Yusuf et al. (2025) demonstrate that 
an evaluation of effectiveness requires empirical evidence and therefore cannot be 
equated with normative analysis.

D.	 Selective Decarceration within Indonesia’s Sentencing System
Selective decarceration does not abolish imprisonment. It limits the 

imposition of imprisonment when sentencing purposes can be achieved through 
another adequate sentence. The judge determines the suitability of a non-custodial 
sentence according to the prescribed penalty, the seriousness of the offense, the 
defendant’s circumstances, the victim’s interests, financial capacity, capacity to 
work, and the need to protect society. These requirements are consistent with the 
selective use of imprisonment and penal parsimony (Morris & Tonry, 1990; Muladi 
& Arief, 1992). They do not create a general right for every defendant to receive a 
non-custodial sentence.

At the sentencing stage, supervisory sentences and fines do not place 
defendants in prison. Community service sentences may replace short-term 
imprisonment or low-level fines. The non-custodial character of these sentences 
must nevertheless be reassessed at the execution stage. Violations of supervisory 
conditions, nonpayment of fines, and failure to perform community service 
may result in imprisonment. The decarcerative capacity of a sentence therefore 
depends on the relationship among sentencing, execution, and legal consequences 
of noncompliance.

Positive law establishes sentencing requirements and legal consequences 
of noncompliance. However, it does not regulate a uniform examination of the 
reasons for noncompliance, the seriousness of the violation, financial capacity, and 
proportionality before imprisonment is executed. Such an examination constitutes 
a legal recommendation. It may not be implemented in a manner that contradicts 
mandatory consequences prescribed by statute.
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Selective decarceration is relevant to overcrowding because non-custodial 
sentences do not initially place convicted persons in Penitentiaries. This normative 
relationship does not necessarily reduce the correctional population. The number 
of occupants is also affected by criminalization, detention, prosecution patterns, 
sentencing patterns, sentence length, and the execution of judgments (Saputra & 
Isnawati, 2022). Alternative sentences may reduce the number of convicted persons 
initially placed in Penitentiaries, but their effect on the total population has not 
been empirically established (Harefa et al., 2025). The effect of overcrowding on 
services and the rights of persons in correctional custody provides a policy reason 
for rationally limiting imprisonment (Gusron & Hariansah, 2025).

Selective decarceration forms part of a broader criminal policy that includes 
penal and non-penal measures. Overcriminalization may increase the number of 
cases, detentions, sentences, and the institutional burden on the Correctional 
System. This normative study cannot determine the extent of that effect (Yofarrel, 
2025). The use of criminal law to address social problems may increase the risk 
of harm and injustice to economically disadvantaged groups. Penal policy should 
therefore be accompanied by social and non-penal interventions (Atika et al., 
2025; Azis & Ridwan, 2025). Community-based sentences must also be limited 
so that they are not imposed on defendants who should receive a less restrictive 
response.

Selective decarceration has three dimensions. The descriptive dimension 
explains sentencing requirements, sentence execution, and the legal consequences 
of noncompliance. The evaluative dimension assesses each sentence’s capacity 
to avoid initial imprisonment and to continue outside prison. The prescriptive 
dimension considers the reasons for noncompliance, the seriousness of the 
violation, financial capacity, and proportionality before imprisonment is imposed, 
provided that such reform has an adequate legal basis.

The contribution of this study lies in demonstrating that non-custodial 
sentences cannot be evaluated solely by their form at the time of judgment. The 
analysis must include the relationship among the sentence imposed, the convicted 
person’s obligations, the allocation of institutional functions, and the legal 
consequences of noncompliance. Selective decarceration therefore constitutes 
legal control over imprisonment at both the sentencing and execution stages 
within Indonesia’s sentencing system.

CONCLUSIONS AND SUGGESTIONS
Law Number 1 of 2023 limits imprisonment through sentencing purposes, 

sentencing considerations, individualized sentencing, preference for less severe 
sentences, and the regulation of supervisory sentences, fines, and community service 
sentences. A supervisory sentence avoids initial imprisonment but remains legally 
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connected to imprisonment. A fine also avoids initial imprisonment, but its continued 
execution outside prison depends on payment and property enforcement. A community 
service sentence may replace short-term imprisonment or a low-level fine, while the 
legal consequences of noncompliance depend on the underlying sentence.

The relationship between Article 76 and Article 77 of Law Number 1 of 2023 
is more accurately classified as interpretive ambiguity and incomplete procedural 
regulation. Under systematic interpretation, Article 76 section (5) may be understood 
as a special provision. This interpretation does not resolve the questions concerning 
the competent authority, determination of the term of imprisonment, legal status of 
the imprisonment, and calculation of the supervision period.

Selective decarceration constitutes legal control over the imposition of 
imprisonment and its execution as a consequence of noncompliance. It has descriptive, 
evaluative, and prescriptive dimensions. Its relationship with overcrowding is 
normative and does not establish actual effectiveness. The study does not measure 
sentencing patterns, convicted persons’ compliance, institutional readiness, or 
changes in the correctional population after the relevant provisions entered into force.

The legislature should clarify the relationship between Article 76 section (5) 
and Article 77 of Law Number 1 of 2023. The relationship between Article 81 of Law 
Number 1 of 2023, Article 345 of Law Number 20 of 2025, and Article 346 of Law 
Number 20 of 2025 also requires clarification, particularly regarding the sequence of 
payment, installment arrangements, seizure, auction, and application for a substitute 
sentence. Nonpayment caused by inability to pay should be distinguished from refusal 
to pay despite sufficient means. This distinction requires a clear legal basis and cannot 
be left entirely to the official executing the judgment.

The Supreme Court, the Attorney General’s Office, and the Ministry of 
Immigration and Corrections should issue guidelines within their respective authority. 
These guidelines should distinguish sentencing, execution of judgments, supervision 
of community service, and Community Guidance. Execution of the three sentences 
requires competent officials, a sufficient number of Community Guidance Officers in 
relation to workload, adequate funding, and community service locations that satisfy 
occupational-safety requirements and are not operated for commercial purposes. 
Further research should examine judicial reasoning, convicted persons’ compliance, 
reasons for noncompliance, financial capacity, the use of substitute sentences, the 
risk of net-widening, and the effect of non-custodial sentences on the Penitentiary 
population.



SIGn Journal of Social Science, Vol. 7, Issue 1 (June – November 2026)

84

REFERENCES
Asa, A. I., Syamsuddin, M. M., Wahyudi, A., & Hamzah, A. (2025). Aliran Filsafat 

Hukum Sebagai Cara Pandang (Worldview) Hakim dalam Menjatuhkan 
Putusan Pidana. Jurnal Pembangunan Hukum Indonesia, 7(2), 199-227. 
https://doi.org/10.14710/jphi.v7i2.20-48

Atika, S., Syamsuddin, S., & Musmuliadin, M. (2025). Dikriminalisasi Penggelandangan 
dalam KUHP Baru: Studi Perbandingan dengan KUHP Lama dan Implikasinya 
Terhadap Pendekatan Sosial Hukum Pidana. Wathan: Jurnal Ilmu Sosial dan 
Humaniora, 2(3), 382-396. https://doi.org/10.71153/wathan.v2i3.340

Azis, L., & Ridwan, R. (2025). Dinamika Kriminalitas dalam Masyarakat: Faktor 
Sosial dan Solusinya. Jurnal Pengabdian Kepada Masyarakat Merah Putih, 
1(1), 33-43. https://doi.org/10.65661/jpkmmp.v1i1.17

Btr, T., Palapa, A., & Saifudin, I. (2024). Pidana Pengawasan dalam Perspektif 
Pembaharuan Hukum Pidana di Indonesia. Syntax Idea, 6(7), 3131-3144. 
https://doi.org/10.46799/syntax-idea.v6i7.4069

Gusron, G., & Hariansah, S. (2025). Pengelompokan Usia Warga Binaan dan 
Kepatuhan Hak Asasi Manusia dalam Sistem Pemasyarakatan. Jurnal Usm Law 
Review, 8(1), 530-543. https://doi.org/10.26623/julr.v8i1.11799

Harefa, S., Ismawati, S., & Hertini, M. F. (2025). Transformasi Kebijakan Pemidanaan 
dalam KUHP Nasional: Menuju Sistem Pemidanaan yang Berkeadilan dan 
Humanis. Simbur Cahaya, 32(2), 283-306. https://doi.org/10.28946/
sc.v32i2.5050

Laia, F. F. D. (2024). The Urgency of Enacting Government Regulation on Community 
Service Sentence in Indonesian under the New Penal Code. SIGn Jurnal Hukum, 
6(1), 1-16. https://doi.org/10.37276/sjh.v6i1.350

Law of the Republic of Indonesia Number 22 of 2022 on the Correctional 
System (State Gazette of the Republic of Indonesia of 2022 Number 165, 
Supplement to the State Gazette of the Republic of Indonesia Number 6811).
https://dpr.go.id/dokumen/jdih/undang-undang/detail/1810

Law of the Republic of Indonesia Number 1 of 2023 on the Penal Code (State 
Gazette of the Republic of Indonesia of 2023 Number 1, Supplement to the 
State Gazette of the Republic of Indonesia Number 6842). https://dpr.go.id/
dokumen/jdih/undang-undang/detail/1818

Law of the Republic of Indonesia Number 20 of 2025 on the Criminal Procedure 
Code (State Gazette of the Republic of Indonesia of 2025 Number 188, 
Supplement to the State Gazette of the Republic of Indonesia Number 7149). 
https://dpr.go.id/dokumen/jdih/undang-undang/detail/2011

Law of the Republic of Indonesia Number 1 of 2026 on Penal Adjustment (State 
Gazette of the Republic of Indonesia of 2026 Number 1, Supplement to the 
State Gazette of the Republic of Indonesia Number 7153). https://dpr.go.id/
dokumen/jdih/undang-undang/detail/2012

https://doi.org/10.14710/jphi.v7i2.20-48
https://doi.org/10.71153/wathan.v2i3.340
https://doi.org/10.65661/jpkmmp.v1i1.17
https://doi.org/10.46799/syntax-idea.v6i7.4069
https://doi.org/10.26623/julr.v8i1.11799
https://doi.org/10.28946/sc.v32i2.5050
https://doi.org/10.28946/sc.v32i2.5050
https://doi.org/10.37276/sjh.v6i1.350
https://dpr.go.id/dokumen/jdih/undang-undang/detail/1810
https://dpr.go.id/dokumen/jdih/undang-undang/detail/1818
https://dpr.go.id/dokumen/jdih/undang-undang/detail/1818
https://dpr.go.id/dokumen/jdih/undang-undang/detail/2011
https://dpr.go.id/dokumen/jdih/undang-undang/detail/2012
https://dpr.go.id/dokumen/jdih/undang-undang/detail/2012


85

Fadilla, D., et al. (2026). Non-Custodial Sentences in Indonesia’s ...

Lubis, N. E., Wiryadi, U., & Kaemirawati, D. T. (2023). Tinjauan Yuridis Peran Balai 
Pemasyarakatan (Bapas) dalam Memberikan Pembimbingan Kemasyarakatan 
Terhadap Klien Dewasa yang Memperoleh Pembebasan Bersyarat. Krisna 
Law: Jurnal Mahasiswa Fakultas Hukum Universitas Krisnadwipayana, 5(2), 
171-187. https://doi.org/10.37893/krisnalaw.v5i2.472

Malau, P. (2023). Tinjauan Kitab Undang-Undang Hukum Pidana (KUHP) Baru 
2023. Al-Manhaj: Jurnal Hukum dan Pranata Sosial Islam, 5(1), 837-844.
https://doi.org/10.37680/almanhaj.v5i1.2815

Ministry of Immigration and Corrections of the Republic of Indonesia. (2026, 
April 10). Overcrowding Lapas Menurun, Menteri Imipas Pertegas Komitmen 
Berantas Narkoba. https://kemenimipas.go.id/berita-utama/overcrowding-
lapas-menurun-menteri-imipas-pertegas-komitmen-berantas-narkoba

Morris, N., & Tonry, M. (1990). Between Prison and Probation: Intermediate 
Punishments in a Rational Sentencing System. Oxford University Press.
https://doi.org/10.1093/oso/9780195061086.001.0001

Muladi, M., & Arief, B. N. (1992). Teori-Teori dan Kebijakan Pidana. PT Alumni.

Nugraha, R. S., Rohaedi, E., Kusnadi, N., & Abid, A. (2025). The Transformation 
of Indonesia’s Criminal Law System: Comprehensive Comparison 
between the Old and New Penal Codes. Reformasi Hukum, 29(1), 1-21.
https://doi.org/10.46257/jrh.v29i1.1169

Prameswari, R. R. S. (2026). Tinjauan Undang-Undang Nomor 1 Tahun 2023 tentang 
Kitab Undang-Undang Hukum Pidana (KUHP) Baru. Jurnal Sosial Teknologi, 
6(2), 546-553. https://doi.org/10.59188/jurnalsostech.v6i2.32706

Prasetyo, K. M. M. G., Rivanie, S. S., Karim, M. S., & Latif, B. (2026). The Paradigm 
of Meaningful Guilty Pleas: Balancing Procedural Efficiency and Substantive 
Justice in the Indonesian Criminal Justice System. SIGn Journal of Social 
Science, 6(2), 255-271. https://doi.org/10.37276/sjss.v6i2.568

Presidential Decision of the Republic of Indonesia of 2025 on the 2026 Government 
Regulation Drafting Program. https://peraturan.bpk.go.id/details/343435

Putra, A. M. S., Hartoyo, H., & Subekti, S. (2025). Strategi Pembinaan 
Narapidana Residivis Pencurian dalam Mencegah Residivisme di Lembaga 
Pemasyarakatan Kelas IIA Sidoarjo. Jurnal Ilmiah Advokasi, 13(4), 1555-1565.
https://doi.org/10.36987/jiad.v13i4.7876

Putra, J. P., Hariansah, S., & Dewi, V. (2026). Dynamics of Restorative Justice 
Implementation Towards the Entry into Force of the New Penal and Criminal 
Procedure Codes: A Case Study on Ordinary Theft Cases at Pangkalpinang 
Police Resort. SIGn Jurnal Hukum, 7(2), 1097-1115. https://doi.org/10.37276/
sjh.v7i2.598

Qamar, N., & Rezah, F. S. (2020). Metode Penelitian Hukum: Doktrinal dan Non-
Doktrinal. CV. Social Politic Genius (SIGn). https://books.google.co.id/
books?id=TAQHEAAAQBAJ

https://doi.org/10.37893/krisnalaw.v5i2.472
https://doi.org/10.37680/almanhaj.v5i1.2815
https://kemenimipas.go.id/berita-utama/overcrowding-lapas-menurun-menteri-imipas-pertegas-komitmen-berantas-narkoba
https://kemenimipas.go.id/berita-utama/overcrowding-lapas-menurun-menteri-imipas-pertegas-komitmen-berantas-narkoba
https://doi.org/10.1093/oso/9780195061086.001.0001
https://doi.org/10.46257/jrh.v29i1.1169
https://doi.org/10.59188/jurnalsostech.v6i2.32706
https://doi.org/10.37276/sjss.v6i2.568
https://peraturan.bpk.go.id/details/343435
https://doi.org/10.36987/jiad.v13i4.7876
https://doi.org/10.37276/sjh.v7i2.598
https://doi.org/10.37276/sjh.v7i2.598
https://books.google.co.id/books?id=TAQHEAAAQBAJ
https://books.google.co.id/books?id=TAQHEAAAQBAJ


SIGn Journal of Social Science, Vol. 7, Issue 1 (June – November 2026)

86

Rahmi, K. A., Sularto, R. B., & Sutanti, R. D. S. (2026). Formulasi Konsep Keadilan 
Restoratif dalam Pembaruan Sistem Hukum Pidana di Indonesia. Humani 
(Hukum dan Masyarakat Madani), 16(1), 157-188. https://doi.org/10.26623/
humani.v16i1.14423

Rivanie, S. S., Muchtar, S., Muin, A. M., Prasetya, A. M. D., & Rizky, A. (2022). 
Perkembangan Teori-Teori Tujuan Pemidanaan. Halu Oleo Law Review, 6(2), 
176-188. https://doi.org/10.33561/holrev.v6i2.4

Rohmat, R., Istiqomah, M., & Aprilianda, N. (2025). An Integrated Policy Model 
for Supervisory Punishment under Indonesia’s New Criminal Code. Jurnal 
Penelitian Hukum de Jure, 25(3), 151-170. https://doi.org/10.30641/
dejure.2025.V25.151-170

Sampara, S., & Husen, L. O. (2016). Metode Penelitian Hukum. Kretakupa Print.

Saputra, S. N. E., & Isnawati, M. (2022). Overcrowding Lembaga Pemasyarakatan 
(Lapas) dalam System Pemidanaan di Indonesia. Pagaruyuang Law Journal, 
6(1), 52-70. https://doi.org/10.31869/plj.v0i0.3822

Siagian, F. S. (2023). Optimizing Lawrence Meir Friedman’s Legal System Theory in 
the Authority to Investigate Corruption Crimes in Indonesia. Justices: Journal 
of Law, 2(4), 185-201. https://doi.org/10.58355/justices.v2i4.93

Sutanti, R. D. S., Simamora, J. T. M., Karima, P. Z. A., & Aryaputra, M. I. (2026). 
Pidana Pengawasan dalam KUHP Nasional Sebagai Alternatif Pemidanaan 
Berbasis Keadilan Restoratif. Jurnal Usm Law Review, 9(2), 1042-1062.
https://doi.org/10.26623/julr.v9i2.14027

Ulfah, M. (2021). Pidana Kerja Sosial, Tokyo Rules, serta Tantangannya di Masa 
Mendatang. Jurnal Magister Hukum Udayana, 10(3), 517-535. https://doi.
org/10.24843/jmhu.2021.v10.i03.p07

Wang, E. A., Western, B., Backes, E. P., & Schuck, J. (Eds.). (2020). Decarcerating 
Correctional Facilities during COVID-19: Advancing Health, Equity, and Safety. 
The National Academies Press. https://doi.org/10.17226/25945

Yofarrel, M. (2025). Kriminalisasi Berlebihan (Overcriminalization) sebagai Faktor 
Struktural Overcrowding Lapas dalam Sistem Peradilan Pidana. Unes Law 
Review, 8(1), 151-162. https://doi.org/10.31933/unesrev.v8i1.2504

Yusuf, D. M. M., Saragih, G. M., Setiawan, F., Sitompul, H. I., & Berson, H. (2025). 
Analisis Faktor Penghambat Penegakan Hukum Pidana di Indonesia dalam 
Perspektif Teori Lawrence Friedman. Jurnal Ilmiah Advokasi, 13(2), 711-725. 
https://doi.org/10.36987/jiad.v13i2.6369

https://doi.org/10.26623/humani.v16i1.14423
https://doi.org/10.26623/humani.v16i1.14423
https://doi.org/10.33561/holrev.v6i2.4
https://doi.org/10.30641/dejure.2025.V25.151-170
https://doi.org/10.30641/dejure.2025.V25.151-170
https://doi.org/10.31869/plj.v0i0.3822
https://doi.org/10.58355/justices.v2i4.93
https://doi.org/10.26623/julr.v9i2.14027
https://doi.org/10.24843/jmhu.2021.v10.i03.p07
https://doi.org/10.24843/jmhu.2021.v10.i03.p07
https://doi.org/10.17226/25945
https://doi.org/10.31933/unesrev.v8i1.2504
https://doi.org/10.36987/jiad.v13i2.6369

